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| NTRODUCTI ON

Nei |l Johnson, (hereinafter “Johnson"” or "Petitioner") has
filed a Motion to Vacate, Set Aside or Correct Hi s Conviction,
pursuant to 28 U.S.C. 8§ 2255, challenging his conviction and
sentencing for conspiring to possess with intent to distribute
narcotics. After a thorough review of the parties’ noving
papers and exhibits thereto, it was determ ned that a hearing
was unnecessary in order to decide the present Mdtion which is

now ready for decision.

STATEMENT OF FACTS

The Court sets forth only those facts deened necessary to



an understandi ng of the issues raised in, and deci sion
rendered on, this Mtion. The facts are distilled fromthe
parties’ noving papers, the joint and governnent appendices
before the Second Circuit, the pre-sentence report, the
transcript of his sentencing, and the transcript of his state
court guilty plea. The petitioner, Neil Johnson, was arrested
on Novenber 24, 1993, on a conplaint charging himwth
violating 21 U. S.C. 88 841(a)(1l) and 846. On or about
Decenmber 21, 1993, an indictnment was returned, charging that
the petitioner had conspired with one Raul Rivera to possess
with intent to distribute a controlled substance, in violation
of 88 841(a)(1l) and 846. The petitioner pleaded not guilty on
January 5, 1994, and petitioner’s trial conmmenced on March 21,
1994, before the Honorable Peter C. Dorsey. On March 28,

1994, a jury returned a verdict of guilty on both counts. The
petitioner was sentenced to 320 nonths inprisonnment, a $24, 000
dol l ar fine, and eight years of supervised rel ease upon
conpletion of his sentence. Johnson appeal ed his conviction,
and the Second Circuit Court of Appeals reversed and remanded

for a newtrial. United States v. Rivera, 61 F.3d 131 (2d

Cir. 1995)
On Septenber 14, 1995, jury selection for the second

trial began before Judge Dorsey. The case was then



transferred to this court, which continued to conduct voir
dire and conplete the jury selection. The second trial began
before this court on Septenber 26, 1995, and continued until
Oct ober 5, 1995.

The evidence produced at trial resulted froma heroin
trafficking investigation of the defendant, initiated by the
Drug Enforcenment Adm nistration (“DEA”) in Hartford,
Connecticut. One of the governnment’s chief w tnesses was Raul
Ri vera, who, after being arrested for possession of narcotics,
agreed to cooperate with the governnent agai nst Johnson. At
the trial, Rivera testified about Johnson’s narcotics
operation, which included snmuggling heroin from Mexi co and
distributing it in Connecticut. Rivera testified that he sold
heroin for Johnson inside the Dutch Point Housing Project in
Hartford, Connecticut. Rivera also testified about
acconmpanyi ng Johnson to purchase heroin in Texas, where Rivera
tested the narcotics to ensure its quality. |In addition to
Rivera’ s testinony, the governnment also played tapes of
conversations they had recorded as a result of w retaps, and
presented testinony of Special Agents of the DEA. The jury
returned a verdict of guilty on both counts.

On February 27, 1996, this court sentenced the defendant

to a termof 320 nonths inprisonnent, and ei ght years of



supervi sed rel ease. The governnment introduced transcripts of
the testinony of Raul Rivera and a Hartford Police Detective,
and presented police reports of several arrests and conplaints
regardi ng narcotics trafficking at the Dutch Point Housing
Project. Johnson objected to the findings of the pre-sentence
report regarding the ampunt of heroin attributed to him and
hi s operation, and the enhancenents cal cul ated. He based his
objections on the |lack of credibility of witness Raul Rivera.
Johnson al so chal l enged the consi deration of his Decenber,
1984, state conviction for conspiracy to possess narcotics
with intent to sell, arguing that he had not made a know ng
and intelligent waiver of his rights when he pleaded guilty in
that case. The court rejected these clains and found that
Johnson was responsible for the amount of heroin indicated in
the pre-sentence report, but departed downward to the offense
| evel found at the first sentencing, and sentenced Johnson to
320 nmont hs, the sane sentence as in the first sentencing.
Petitioner appealed this conviction and sentence and the
Second Circuit affirmed. On March 11, 1997, the Suprene Court

deni ed the petitioner's petition for wit of certiorari.

LEGAL ANALYSI S

| . Procedural Bar of Clains




On direct appeal, Johnson only chall enged the jury
sel ection process and his sentence, failing to raise the
i neffective assi stance of counsel clains he now brings before
this court. The failure of a federal defendant to raise an
i ssue on direct appeal will bar the defendant fromraising the
issue in a habeas petition for the first tinme absent a show ng
of both "'cause' for the waiver and 'actual prejudice

resulting fromthe alleged waiver.” Reed v. Farley, 512 U S.

339 (1994) (quoting Wainright v. Sykes, 433 U.S. 72, 84 (1977).

See also, United States v. Canady, 126 F. 3d 352, 359 (2d Cir.
1997). Under the cause and prejudi ce standard, defendant

bears the burden of show ng such cause and prej udice.

McCl eskey v. Zant, 499 U. S. 467, 494 (1991). Johnson has

failed to nmeet his burden.

Def endant asserts that he has cause for his failure to
raise his clainms on direct appeal because he received
ineffective assistance of appellate counsel. Attorney error
does not satisfy the cause requirenent "[s]o |l ong as a
defendant is represented by counsel whose performance i s not
constitutionally ineffective under the standard established in

Strickland v. Washington, 466 U S. 668 (1984)." Miurray V.

Carrier, 477 U S. 478, 488 (1986). In Strickland, the Suprene

Court set forth the yardstick for neasuring clains of



i neffective assi stance of counsel:

The right to counsel plays a crucial role in the
adversarial system enmbodied in the Sixth Amendnent, since
access to counsel’s skill and know edge is necessary to
accord defendants the ‘anple opportunity to neet the case
of the prosecution’ to which they are entitled.
(citations omtted) . . . The Sixth Amendnent recogni zes
the right to assistance of counsel because it envisions
counsel’s playing a role that is <critical to the ability
of the adversarial systemto produce just results.

ld. at 685.
Whil e recognizing that "the right to counsel is the right

to effective assi stance of counsel", MMnn v. Richardson, 397

US 759, 771 n. 14 (1970), the Strickland Court created a

t wo- pronged show ng a defendant nust make in order to prevail
on an ineffective assistance of counsel claim

First, the defendant nust show that counsel's performance
was deficient. This requires show ng that counsel mde
errors so serious that counsel was not functioning as the
"counsel " guaranteed the defendant by the Sixth
Amendnent . Second, the defendant nust show that the
deficient performance prejudiced the defense. This

requi res show ng that counsel's errors were so serious as
to deprive the defendant of a fair trial, a trial whose
result is reliable.

Strickland, 466 U. S. at 687.

Accordi ngly, Johnson nust overcone the strong presunption that
hi s counsel's conduct was reasonable and show that it fell

bel ow an objective standard of reasonabl eness under prevailing
prof essi onal norms. Judicial scrutiny of counsel’s

performance nust be highly deferential. The performance



i nquiry must be whether counsel’s assistance was reasonabl e
considering all the circunstances and the reasonabl eness of
counsel’s conduct nust be judged as of the tinme of counsel’s

conduct . Strickland, 466 at 688-90.

Under the second prong of Strickland, "any deficiencies

in counsel’s performance nust be prejudicial to the defense in
order to constitute ineffective assistance under the
Constitution.” 1d. at 692. |In other words, an error by
counsel, even if professionally unreasonabl e, does not warrant
setting aside a conviction, or a sentence, if the error had no
effect. |If the petitioner fails to satisfy one prong of the

Strickland anal ysis, the court need not consider the other.

ld. at 697.

The Second Circuit has held that an attorney's failure to
file a notice of appeal after conviction is not, w thout nore,
constitutionally ineffective assistance. The Court expl ained
t hat cause "nust be sonmething external to the petitioner,
sonet hing that cannot be fairly attributed to him" Marone v.

United States, 10 F. 3d 65, 67 (2d Cir. 1993) (quoting Col eman

v. Thomas, 501 U. S. 722, 753)(enphasis in original). In
Marone, the Second Circuit concluded that because the
def endant had not instructed his attorney to file a notice of

appeal, the defendant's failure to raise by appeal the clains



subsequently asserted in his Section 2255 notion could be
attributed to his own conduct, and thus was not cause external
to himsufficient to overcome wai ver of these clainms. 1d. at
67.

Johnson briefly states in the introduction to his
petition that his counsel was ineffective for failing to
include his present clains in his direct appeal. He makes no
claimthat he asked his attorney to appeal the issues he now
brings before the court. Because he does not allege sonething
nore than his attorney failing to raise these clains on direct
appeal , under Marone, Johnson has not shown cause for his
procedural fault.

Further, in Jones v. Barnes, 463 U S. 745 (1983), the

Suprenme Court rejected the argunent that appellate counsel had
an obligation to raise every non-frivol ous ground for

reversal. Rather, the court recogni zed that "[e]xperienced
advocates since tinme beyond nenory have enphasi zed t he

i nportance of wi nnowi ng out weaker argunents on appeal and
focusing on one central issue if possible, or at nost on a few
key issues."” Id. at 751. Johnson's counsel did appeal his
conviction, asserting clainms challenging the jury conposition
and his sentencing. Because Johnson cannot establish

i neffective assistance of appellate counsel sinmply by pointing



to i ssues which could have been rai sed by counsel on appeal
but were not, his assertion |acks nerit.

Finally, because we find no nerit in Johnson's Section
2255 cl ai ms, appell ate counsel cannot be found ineffective for
failing to have raised the clains on direct appeal. Mirray v.

Carrier, 477 U S. 478, 488 (1986). See also, United States v.

Arena, 180 F.3d 380, 396 (2d Cir. 1999), cert. denied, 531

U.S. 811 (2000) ("failure to make a nmeritless argunent does

not amount to ineffective assistance.”); United States v.

Kirsh, 54 F.3d 1062, 1071 (2d Cir. )("the failure to nmake a
meritless argunment does not rise to the |evel of ineffective
assistance"). W will briefly address the nmerits of each of

these clainms seriatim

1. Ineffective Assistance of Counsel Clains

A. Trial Counsel's Failure to Cbject to the Excusal of a
Bl ack Juror

Petitioner's first claimis that his trial counsel was
ineffective for failing to object to the excusal of a black
woman, when she was excused by Judge Dorsey because she did
not have a child-care provider for her daughter. (Tr.

Sept enber 14, 1995, 184: 3-16). Petitioner clainms the

di sm ssal inproperly affected the racial makeup of the jury



pool. This court finds this claimto be frivolous. It is
wel | established that a trial court may excuse a juror for
cause, "upon a showi ng of undue hardship or extrene

i nconvenience." 28 U S.C. 81866 (c)(1). Under Fed. R Crim

P. 24(c), district courts have broad discretion to repl ace
jurors at any tinme before the jury retires for deliberations.
Such a decision will be upheld unless the defendant shows bias

or prejudice. United States v. Ganbino, 951 F.2d 498, 502-03

(2d Cir. 1991), cert. denied, 504 U S. 918 (1992).
Specifically, where a juror's schedul e prevents her from
fully participating in the trial, a court has broad discretion

to renmove the juror. United States v. Reese, 33 F. 3d 166,

173 (2d Cir. 1994). Trial courts have | ong recognized that
jurors with young children should be excused for cause when
t hey are unable to obtain child-care for their children.
Because a reasonable basis existed for the court to excuse the
juror, failure to object to the juror's excusal does not
constitute ineffective assistance of counsel. Arena, 180 F.
3d at 396.

In addition, there is no nerit to the claimthat the
excusal of the juror led to a discrimnatory result in
Johnson's trial. It is a well settled principal that, if a

jury is lawfully selected "free fromany taint of invalid

10



excl usi ons or procedures in selection and from which all

di squalified for cause have been excused, no cause for
conplaint arises nerely fromthe fact that the jury finally
chosen happens itself not to be representative of the panel or
i ndeed of the community. There is, under such circunmstances,
no right to any particul ar conposition or group representation

on the jury." Frazier v. United States, 335 U S. 497, 507

(1949).

The fact that one of the excused jurors was bl ack does
not automatically lead to a discrimnatory result. In this
case, the court sinmlarly acconmbpdated a white juror, who had
to take care of her elderly father, by placing her on a panel
for a shorter trial rather than this nore lengthy trial. The
race of the jurors played no part in the decision of the court
as to whether or not it was appropriate to excuse them for
cause. Johnson's jury panel was lawfully selected in
accordance with the standards required by federal |aw.
Accordingly, it is clear that the court had just cause to
excuse the juror, and it acted within its broad discretion.
For all the above reasons, this court rejects petitioner's

cl ai m

B. Trial Counsel's Failure to Make a Batson Challenge to

11



the Governnent's Peremptory Strike of a Black Juror

Petitioner next charges that his trial counsel's failure
to object to the governnment's perenptory strike of a bl ack
juror constitutes ineffective assistance of counsel. In

Bat son v. Kentucky, 476 U. S. 79 (1986), the Suprene Court

established that a pattern of strikes against nembers of a
racial group can give rise to an inference of discrimnation.
However, "[o]nly a rate of mnority challenges significantly
hi gher than the mnority percentage of the venire would
support a statistical inference of discrimnation.”™ United

States v. Alvorado, 923 F. 2d 253, 255 (2d Cir. 1991).

Further, the Supreme Court has since nade clear that, if the
governnment can provide a race neutral reason for striking the
juror, such a showi ng would sufficiently rebut the allegations

of a discrimnatory notive. Hernandez v. New York, 500 U.S.

352, 357-60 (1991). Here, the juror whomthe governnent
struck had informed the court that his son had been arrested
on "dope charges". (Tr.: Septenmber 14, 1995, 146: 24-5). As
this was a narcotics trafficking prosecution, there was
clearly a race neutral explanation for the governnment's
perenptory strike. Therefore, because a Batson chall enge would

have failed, Petitioner's counsel was not ineffective for

12



failing to make such a claim

C. Trial Counsel's Failure to Request Questioning of Two

Jurors

During jury selection, it was determ ned that two of the
prospective jurors had al so served as jurors at Johnson's
first trial, in which the jury returned a guilty verdict.
Johnson now cl ai ns that, because these jurors were allowed to
go to lunch at the sane time as the rest of the jurors, the
panel could have been informed of information regarding the
first trial that was prejudicial to the petitioner. He
therefore asserts that his counsel was ineffective for failing
to request that the two potential jurors in the panel be
questioned before they were allowed to break for |unch, and
for failing to request that the enpaneled jurors thenselves be
questioned to ensure they did not hear these jurors say
anyt hing prejudicial about the petitioner.

Deci si ons regardi ng when to question jurors and the
manner of that inquiry are generally left to the trial judge's

broad discretion. United States v. Ruggiero, 928 F.2d 1289,

1301 (2d Cir. 1991). The record shows that Johnson's attorney
did bring the presence of the two jurors to the court's

attention as soon as Johnson nade hi m aware of the issue.

13



Judge Dorsey then questioned the jurors about their know edge
of the defendant and their comrunication with other jurors
regardi ng the defendant. The jurors informed the court that

t hey had recogni zed the defendant, but did not say anything to
anybody on the panel, as they were not sure if he was the same
person. The court instructed themto remin silent about
their prior service as jurors on the earlier trial, and |l ater
excused them fromthe panel for this trial. (Tr.: Septenber
14, 1995, 146: 201-2). Petitioner's trial counsel therefore
succeeded in sequestering the potential jurors fromthe rest

of the jury, before they had disclosed any harnful information
or tainted the jury in any way. The court undertook
appropriate precautionary nmeasures to protect petitioner's
right to an unbiased jury. Accordingly, this court rejects
petitioner's claimthat his counsel was ineffective and that

he was deprived of an inpartial jury.

D. Trial Counsel’s Failure to Request that the Court

Question White Jurors on Racial Bias

Petitioner next clainms that he received ineffective
assi stance of counsel at his trial because his attorney did
not request that the Court question the white jurors as to

their feelings about blacks following the O J. Sinpson trial.

14



The verdict in the Sinmpson trial was announced on Cctober 3,
1995, two days before the jury in Johnson's trial found him
guilty. Petitioner asserts that the Sinpson verdict created a
hi gh potential for “unconscious racisni which would likely
have an effect on the jury' s deliberations. (Petitioner’s
Menor andum i n Support of § 2255 [Doc. 73] at 20). He argues
that the publicity surrounding the O J. Sinpson trial was so
prejudicial as to require a mstrial.

The Second Circuit nmade clear in United States v.

G gante that "[t]he trial court has broad discretion in
det erm ni ng whet her prejudice has resulted frompublicity
during trial."™ 729 F.2d 78, 82 (2d Cir. 1984) (citing United

States v. Persico, 425 F.2d 1375, 1382 (2d Cir.), cert.

deni ed, 400 U. S. 869, 91 S.Ct. 102, 27 L.Ed.2d 108 (1970)).
The Court enphasized that each case nust turn on its own
facts, and the essential question is whether the jurors
returned the verdict with the requisite inpartiality. 1d.
Whi | e those cases involved nedia coverage of the actual
def endants on trial, rather than a defendant in a separate
case, the legal standard is still applicable to the case
before us.

I n determ ning whether prejudice had resulted from nedi a

publicity during a trial, one factor the courts | ooked to was

15



whet her the publicity focused directly on the issue of the
defendant's guilt or innocence with respect to the charges in

the ongoing trial . United States v. Persico , No. S84 Cr.

809, 1986 U.S. Dist. LEXIS 30240, *4 (S.D.N. Y. 1986); 729 F.2d
at 82. Because the nmedia coverage Johnson conpl ai ns of had
nothing to do with the issues in his case, let alone his guilt

or innocence, Johnson's claimfails. See e.g. United States

v. Neal, No. 96-4214 1997, U.S. App. LEXIS 28742, *10-11 (4P
Cir. 1997). In Neal, the Fourth Circuit found a district
court did not abuse its discretion in denying the defendant's
attorney's notion to question jurors about the effect of the
O.J. Sinpson trial on their verdict. The Court reasoned that
"[e]l]ven if the jurors saw the verdict in the Sinpson case, it
woul d not have been an inproper outside influence because it
had nothing to do with [the defendant's] case". 1d. Johnson
was convicted of possession with intent to sell narcotics, a
charge conmpletely unrelated to the nurder charges in the O J.
Simpson trial. This Court is therefore satisfied that the
jurors retained the requisite inpartiality despite the verdict
announced in the O J. Sinpson trial, and that there was no

possibility for a mstrial.

E. Trial Counsel’s Failure to Object to the Court’s

16



Refusal to Allow Ex Parte Testing of a Tape Recording

Petitioner's fifth ineffective assistance claimalleges
that his trial counsel was ineffective for failing to object
to the court’s refusal to allow ex parte testing of a tape
recording that was admtted at trial. However, petitioner
admts in his 82255 Motion and the record shows that Johnson’s
counsel did in fact nove for rel ease and exam nation of the
tape. (Defendant’s Modtion for Release of Tape [Doc. 93-1],
Septenber 11, 1995). This court granted his notion, on the
condition that the governnent would transport the tapes to the
def ense expert’s office in order to preserve the chain of
cust ody of the tape. Id. Petitioner clains, however, that
his counsel should have insisted on being present at the
transportation and testing of the tape, and, because he was
not present, he cannot be sure the tape was not altered. On
the contrary, this court finds that defense counsel nmde
appropriate arrangenents in regard to testing the tape, in
accordance with the ruling this court made. The record
reflects that proper procedural safeguards were instituted in
an attenpt to preserve the chain of custody and the
authenticity of evidence preserved, thereby ensuring that the

def endant’ s constitutional rights were protected. Since

17



Petitioner’s underlying evidence-tanpering claimis nmeritless,
counsel cannot be found ineffective for failing to assert the
claim Arena, 180 F.3d 380 at 396; Kirsh, 54 F.3d 1062 at

1071. See also Ennis v. Walker, No. 00 Civ. 2875, 2001 W

409530 at *22 (S.D.N. Y. Apr. 6, 2001)("Because there would
have been no nerit to any of the objections [petitioner]
contends defense counsel should have made, counsel's failure

to object does not constitute ineffective assistance.").

F. Prosecutorial M sconduct: Perjured Testinony

Johnson next clains that during the trial the governnent
knowi ngly elicited false information froma key w tness, Raul
Rivera. In order to overturn a conviction based on perjured
testimony of a witness, the petitioner nust show that the
w tness actually commtted perjury, that the evidence was not
previously discoverable with due diligence, and that the new

evidence is materi al . United States v. ©More, 54 F.3d 92, 99

(2d Cir. 1995). See also, United States v. Locascio, 6 F.3d

924, 949 (2d Cir. 1993) (newtrial is required only if newy
di scovered evidence is "material, non-cumulative, and woul d
probably lead to an acquittal.").

Upon cl ose exam nation of the record, this court finds

that petitioner has failed to show any substantial evidence

18



proving the witness commtted perjury, and certainly has not
put forward new evidence that was not available during the
trial. He bases this assertion on inconsistencies between the
Wi tness' statenments at trial and his statenents during a
previ ous hearing, and chall enges sone of Rivera' s factual
statements as untrue. Yet he fails to demonstrate how
Rivera's statements are false, and further bases all his
reasoning on testimony during the trial, none of which is
newly discovered evidence as required for a cognizable claim.
Further, "[t]o the extent petitioner conplains that the
prosecution msled the court, this claimwuld warrant habeas

relief only if he could show that he was thereby prejudiced.”

Soares v. United States, 66 F. Supp. 2d 391, 404 (S.D.N.Y.
1999). It is unlikely that the jury's verdict woul d have been
different without M. Rivera's testinony on the particul ar
statenments Johnson chal | enges. Johnson chal | enges snal |
details Rivera recounted, such as the last tinme he saw one of
t he ot her individuals he clainmd worked for Johnson. None of
the informati on Johnson chal |l enges as untrue has a direct
effect on his guilt or innocence. |In addition to Rivera's
testi mony, the governnent presented an overwhel m ng anount of
evi dence showi ng that Petitioner was involved in drug

trafficking. This included docunents, physical evidence which

19



tied the defendant to the distribution of heroin, and tape
recordi ngs of Johnson's communi cations regarding his illega
conduct. The evidence presented throughout the trial was
consistent with Rivera s testinony.

Accordingly, there is no reasonable |ikelihood that the
jury woul d have acquitted petitioner had Raul Rivera not
testified as to the collateral matters now chal |l enged, and
therefore the Petitioner's trial was not jeopardized by
Rivera's testinmobny. See Soares 66 F. Supp. 2d at 405 ("To
secure relief, a petitioner nmust show that the chall enged
remar ks, when viewed in context, were 'so egregious' as to
cause "actual prejudice,' specifically, 'a substantial and
injurious effect or influence in determning the jury's

verdict.'" (quoting Tankleff v. Senkowski, 135 F.3d 235, 252

(2d Gir. 1998)

G Trial Counsel failed to Object to the Introduction of

Papers Recovered from Petitioner's Wall et

At the tinme of Petitioner's arrest on Novenber 23, 1993,
Agent Aviles found a piece of paper with a |ist of names on
it. During Petitioner's trial, Agent Aviles read fromthe
paper the nane of George WIson, who was previously identified

by Rivera as one of the nmen who worked for Johnson at Dutch

20



Point. (Tr.: COctober 2, 1994, 799: 4-11; 852: 13-20).
Petitioner now asserts this paper was privil eged work-product
mat eri al, because, he alleges, his attorney had instructed him
to locate the individuals on the |list because they were
related to a prior crimnal matter. Therefore, he clains that
his attorney should have objected to its adm ssion into
evi dence.

The wor k- product doctrine "shelters the nmental processes

of the attorney, providing a privileged area within which he

can analyze and prepare his client's case.” United States v.
Nobl es, 422 U. S. 225, 238 (1975). The privil ege does under
sonme circunstances extend to acts of an attorney's agent, if
the agent acts at the direction of the attorney when it
creates a docunent. [d. at 238. This court need not decide
whet her or not the paper at issue would constitute work
product because, by failing to claimprivilege until this
i nstance, petitioner waived any privilege that may have
exi sted at one tine.

Attorney privilege can be waived by the disclosure of
protected docunents, even if disclosure was inadvertent. I|n

re Stehardt Partners, L.P., 9 F.3d 230, 234 (2d Cr. 1993)

("[o]lnce a party allows an adversary to share the otherw se

privileged thought processes of counsel, the need for the

21



privilege disappears.”) Further, delay in attenpting to
protect a privileged docunent, as occurred here, may result in

wai ver of the privilege. See Stoner v. N.Y. City Ballet Co.,

No. 99 Civ. 01962002, U.S. Dist. LEXIS 24644, *5 (S.D.N.Y.
Dec. 23, 2002) (explaining "the pronptness of the producing
party's effort to renmedy the situation once the error was
di scovered" is one factor that a court considers when
determining if a party has waived privilege). |In this case,
Petitioner failed to raise the issue of work-product when the
docunment was seized in 1993, throughout two trials, and
t hroughout both his appeals. Accordingly, the delay in
raising the privilege resulted in its waiver.

Further, Johnson's counsel's failure to object to the
adm ssion of this |list of names does not constitute
i neffective assistance of counsel. When assessing counsel's

performance, courts i ndul ge a strong presunption that
counsel's conduct falls within the w de range of reasonable
pr of essi onal assistance' and that counsel's conduct was not

the result of error but derived instead fromtrial strategy."”

Jackson v. lLeonardo, 162 F.3d 81, 85 (2d Cir. 1998) (quoting

Strickland, 466 U. S. at 689). Accordingly, acts or om ssions

of counsel that m ght be considered "sound trial strategy"” do

not constitute ineffective assistance, even if they turn out

22



to be unsuccessful. United States v. Best, 219 F.3d 192, 201

(2d Cir. 2000). See also Strickland, 466 U.S. at 689 (noting

that "it is all too easy for a court, exam ning counsel's
def ense after it has proved unsuccessful, to conclude that a
particul ar act or om ssion of counsel was unreasonable.").

The decision of petitioner's trial counsel to allow the
nanes into evidence was |ikely to have been strategic and
intentional. Wthout reciting the entire trial record in
full, this court is confident that there are many pl ausible
reasons that counsel allowed the evidence to be adntted
wi t hout objection. For exanple, as evidenced by Johnson's
counsel's closing argunments, it is clear that he was trying to
convince the jury that Johnson was setting up a legitimte
restaurant business, rather than intending to sell heroin.
(Tr.: October 4, 1995, 166-74). To have objected to the |ist
of nanmes that was seized from Johnson during the search of his
hotel room woul d have been inconsistent with this defense.
Counsel 's performance was therefore objectively reasonabl e

under professional standards, and petitioner's claimfails.

H. Def ense Counsel's Failure to Call Potenti al
Exonerating Wtnesses

Petitioner alleges that his trial counsel was ineffective

23



for failing to use proper investigative procedures to |ocate
two potential wi tnesses. Johnson now clains these w tnesses
coul d have testified against the governnent's contention that
Johnson had enpl oyed themto drive Rivera to deliver heroin.
Petitioner acknow edges that his trial counsel attenpted to
subpoena these two individuals, but was unsuccessful as they
had nmoved out of town. He now all eges his counsel should have
made a nore diligent effort to find these w tnesses.

Even if trial counsel could have nade a nore thorough
i nvestigation than he did, this failure would not rise to a
| evel of ineffective assistance of counsel. The Suprene Court
has made clear that "in considering clains of ineffective
assi stance of counsel, 'we address not what is prudent or
appropriate, but only what is constitutionally conpelled.""

Burger v. Kenp, 483 U S. 776, 794 (1987) quoting United States

v. Cronic, 466 U.S. 648, 665, n. 38 (1984). In Kenp, the
Court asserted that "[w] e have decided that "strategic choices
made after | ess than conplete investigation are reasonable
precisely to the extent that reasonabl e professional judgnents
support the limtations on investigation.” 483 U S. at 794

(citing Strickland, 466 U S. at 690-691. As Strickl and

instructs, "when a defendant has given counsel reason to

beli eve that pursuing certain investigations would be
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fruitless or even harnful, counsel's failure to pursue those

i nvestigations may not | ater be challenged as unreasonable.”
Id. at 691. Specifically, the Second Circuit has found that
"[t]he tactical decision of whether to call specific wtnesses
- even ones that m ght offer excul patory evidence - is
ordinarily not viewed as a | apse in professional

representation.”). United States v. Schmi dt, 105 F.3d 82, 90

(2d Cir. 1997).

Applying this standard to the case before us, this court
finds that it was reasonable for Johnson's trial counsel to
deci de not to pursue these witnesses further. Johnson provides
no reason for the court to believe these wi tnesses would have
exonerated him In contrast, there is a distinct possibility
that the wi tnesses may have further incul pated the petitioner
by testifying that they had in fact been involved in the
transportation and sale of heroin, as others testified to in
court, or refused to testify citing their Fifth Amendnent
Privilege. Accordingly, counsel's decision not to nmake
further efforts to find the witnesses or call them during the

trial in no way rendered his representation ineffective.

| . Defense Counsel's Failure to Object to the Testinony
of Raul Rivera, in Violation of 18 U S.C. 82255
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Finally, petitioner argues that the adm ssion of
coconspirator testinony from Raul Rivera at his trial violated
18 U.S.C. § 201(c)(2), because the government prom sed the
wi tness | eniency in exchange for his truthful testinony.
Section 201(c)(2) provides that "whoever . . . directly or
indirectly, gives, offers or prom ses anything of value to any
person, for or because of the testinony under oath or
affirmati on given or to be given by such person as a w tness
upon a trial... before any court...shall be fined under this
title or inprisoned for not nore than two years, or both." 18
US. C 8 201(c)(2) (1994). To support his proposition,

Johnson cites to United States v. Singleton, 144 F.3d 1342

(10t Cir. 1998). However, the full Tenth Circuit Court of
Appeal s reversed the original decision expressly, en banc,
finding that 18 U. S.C. 8 201(c)(2) does not apply to any
Assistant United States Attorney acting within his or her

official capacity. United States v. Singleton, 165 F.3d 1297

(10t Cir. 1999)(en banc) cert. denied, 1999 U S. LEXI S 4248,
1999 WL 185874 (1999). The Second Circuit has since adopted
the panel's reasoning refusing to apply 18 U S.C. 8201(c)(2)
to court-approved cooperation agreenents, such as the one at

i ssue before this court. United States v. Stephenson, 183 F. 3d

110, 118 (2d Cir. 1999). Accordingly, Petitioner's Singleton
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claimfails.

1. Sentencing Clains

Petitioner claims that his sentence should be overturned
because the court inproperly considered a prior conviction in
Connecticut state court for conspiracy to possess narcotics
with intent to sell, which he now clainms is invalid. Johnson
asserts that he was coerced into pleading guilty to the
previ ous of fense by the judge who accepted his guilty plea,
and therefore it should be nullified. He did not raise this
clai mon appeal and has not articulated a reason for this
failure, nor did he explain why his counsel was ineffective
for failing to preserve the error. However, because
Petitioner alleges a constitutional violation, we will review

the claimfor its merits. See Bousley v. United States, 523

U.S. 614, 626 (1998) ("a guilty plea based on...m sinformation
is constitutionally invalid.").
A "strong presunption of verity" attaches to adm ssions

of guilt at a plea allocution. United States v. Gonzal ez, 970

F.2d 1095, 1101 (2d Cir. 1992)(quoting Bl ackl edge v. Allison,

431 U.S. 63, 74 (1977). "A defendant's bald statenments that
sinply contradict what he said at his plea allocution are not

sufficient grounds to withdraw the guilty plea.” United States
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v. Hrsch, 239 F.3d 221, 225 (2d Cir. 2001). Upon review of
the record, there is no factual basis for the claimthat the
state court Judge coerced Petitioner into pleading guilty.
Johnson was appointed a | awer for his sentencing, and Johnson
himself admits that this attorney "briefly discussed what
petitioner was arrested for, the anount of tine he could
expect to be incarcerated, and what to expect when he appeared
at court"” on the day of his sentencing. (Petitioner’s
Menmor andum i n Support of 8§ 2255 [Doc. 73] at 41). The
transcript of the proceeding at which Johnson pl eaded guilty
est abl i shes beyond cavil that Johnson admitted his guilt and
in his own words stated that his plea was not coerced and that
no pronm ses had been made to induce it. Therefore, this claim
nmust fail.

Johnson al so alleges that his sentencing is invalid
because the calculation of his offense |evel was based on
uncorroborated testinmony of a cooperating wi tnesses. Johnson

did assert this challenge on appeal, and the court of appeals

rejected this claim United States v. Rivera, No. 96-1178,
1996 U.S. App. LEXIS 30026 (2d. Cir. Nov. 14, 1996) ("The
findings on which the district court based the sentence were
adequately supported and were within the sentencing judge's

di scretion."). Modtions under 28 U S.C. 82255 foreclose re-
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litigation of issues raised and rejected on direct appeal.

Ri ascos-Prado v. Unites States, 66 F.3d 30, 33 (2d Cir. 1995).

Accordingly, this court declines to consider this claimagain.
Finally, the petitioner argues that his sentence shoul d

be vacated based on the new rule of |aw set out in Apprendi V.

New Jersey, 530 U.S. 466 (2000). 1In Apprendi, the Suprene

Court held that any factor that increases the penalty for a
crime beyond the statutory maxi mum prescri bed, should be
consi dered an el enent of the offense, rather than a nmere
sentencing factor, and accordingly, nust be submtted to the
jury and proven beyond a reasonabl e doubt. 530 U S. at 489-
490. Accordingly, Apprendi applies when a drug quantity
determ nation i nposes a sentence beyond the maxi mum penalty.
Petitioner clainms that this Court violated Apprendi by
i nproperly sentencing himto 320 nonths inprisonnent, in
excess of the statutory maxi mum

The Second Circuit recently held that Apprendi “does not
apply retroactively to initial section 2255 notions for habeas

relief.” _Coleman v. United States, 329 F.3d 77, 79 (2d Cir.

2003). Because Johnson's Petition is an initial section 2255
nmotion, Apprendi will not be applied retroactively to his
conviction or sentence. However, even assum ng Apprendi was

applied retroactively to his case, petitioner’s Apprendi
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chal l enge |l acks nmerit. Johnson was sentenced to 320 nont hs
because he had a prior qualifying narcotics conviction.
Apprendi specifically states that it does not apply to
enhancenment of maxi num sentences based on prior convictions.
Id. at 490. Johnson's sentence of 320 nonths was well
supported by the evidence upon which the Court based the
sentence, as recogni zed by the court of appeals rejection of
Johnson's original appeal. Johnson, 104 F.3d at *3.

Accordingly, Johnson's Apprendi claimfails.

CONCLUSI ON

This Court has considered all of the petitioner’s clains
in his section 2255 petition and has found that Johnson has
failed to neet his burden of establishing that he is entitled
torelief. A certificate of appealability shall not issue,
the Petitioner having failed to make a substantial show ng of
the denial of a constitutional right. His Petition [Doc. No.

172] and Anended Motions [Docs. No. 188 and 197] are hereby
DENI ED

SO ORDERED

ELLEN BREE BURNS
SENI OR UNI TED STATES DI STRI CT
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JUDGE

Dat ed at New Haven, Connecticut this day of Novenber,
2003.
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